This article explores the implementation of human rights treaties by courts in the People's Republic of China. The general applicability of treaties in China is not mentioned in its Constitution, which leaves the status of treaties unclear in Chinese courts, and varying from area to area. In the human rights area, the application of treaties at the domestic level requires incorporation. The status of general comments and concluding observations made by treaty bodies is unclear, too. On the basis of the current human rights legislation in China, the problems and prospects of four different kinds of litigation (constitutional, civil, criminal and administrative) in Chinese courts are discussed separately.
I. Introduction
1. The implementation of international human rights standards at a domestic level is well recognized as crucial for protecting human rights, and legal enforcement through courts is one of these key implementation measures. The People's Republic of China (China) has ratified six of nine core human rights treaties and is also considering ratifying the International Covenant on Civil and Political Rights (ICCPR), which it signed in 1998. Sun notes that further research is required before the ratification of the ICCPR in China, including, among others, the problem of "what status will be given to the Covenant and how the provisions of the Covenant will be implemented in [the] Chinese domestic legal system". 1 On the other hand, the lack of ratification of the ICCPR does not mean that China has no laws and regulations to protect relevant civil and political rights. Besides the ICCPR, it is also important for Chinese courts to implement other human rights treaties that China has ratified, including the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on Children's Rights (CRC), the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Convention on Elimination of Discrimination against Women (CEDAW), the Convention on Elimination of Racial Discrimination (CERD) and the Convention on the Rights of Persons with Disabilities (CRPD). 2. In general, human rights treaties require States to take appropriate and/or effective measures, including judicial ones, to protect and promote human rights. Article 2(3) of the ICCPR expressly requires States to ensure that any person whose rights are violated shall have an effective remedy, and that those who claim a remedy have the right thereto determined by competent judicial or other authorities. Accordingly, domestic courts should take active measures to implement human rights treaties. But the relationship between human rights treaties and domestic courts varies from State to State. The first issue that this article examines is whether or how human rights treaties can be directly applied, or incorporated in some ways, by Chinese courts. The paper will also examine whether human rights legislation in China forms legal bases that courts can rely on in their decision-making. Since there are or should be four different types of litigation (constitutional, civil, criminal and administrative) in China, each of them is explored in relation to the problems and prospects of human rights protection and promotion.
II. Application of human rights treaties by Chinese courts II.A. Direct application of human rights treaties from the perspective of relationship between international and domestic law 3. According to Henkin, "how a state carries out its international legal obligations to other states is its own concern, so long as it carries them out in fact . . . International human rights obligations are no different in this respect from other international obligations".
2 With regard to the relationship between international and domestic law, it is commonly held that there are two approaches. The first is the so-called "monist approach", where international law automatically becomes part of the domestic law system when adopted. The other is the dualist view that international law must be transformed into domestic law by legislation. The former approach includes mainly the United States (US) and continental Europe, and the latter includes British Commonwealth countries, Ireland and Nordic countries. 3 In this paper, only treaties will be discussed and not other international law sources such as customary law. 4. In the States adhering to the monist view, there are still some differences in direct applicability of a treaty. For instance, under the French Constitution, treaties and international accords do not need formal reception in French law. No distinction is made between self-executing and non-self-executing agreements, though they must be published. 4 On the other hand, the US is widely considered "moderate monist" because treaties ratified there shall be treated as US laws. Meanwhile, not all treaties can be applied directly by US courts; only self-executing ones can be. Article 238 of China's Civil Procedure Law has exactly the same wording as does Article 142 of the GPCL. Because of the silence of China's Constitution, scholars use different approaches to interpret such provisions. Some take the conflict between a treaty and domestic law as implying that the treaty has come into effect in the domestic legal system, 11 while others think that the conflict is a precondition of the coming into effect of the treaty in domestic law. 12 Some scholars have pointed out the difference between the application of treaties in Chinese courts and its effects in the Chinese legal system, arguing that the monist view on the relationship between treaties and domestic law cannot be inferred from provisions like Article 142. 13 On the other hand, the 9. More importantly, even though China adopts or will adopt the monist view in the relationship between treaties and domestic law, there are still gaps between the incorporation of treaties in domestic law and the direct application of treaties in domestic courts, which is somehow similar to the difference between self-executing and non-self-executing treaties in the US. In addition, direct application of treaties in some cases does not mean the superiority of treaties over domestic law in general. According to Gong 10. Thus, it can be concluded here that no matter which approach we use to interpret the relationship between treaties and domestic law in China, in practice, human rights treaties generally may not be directly applied by Chinese courts. As we know, there is not much difference on the direct application of treaties between dualists and monists regarding non-self-executing treaties. 23 Gong does not explain why China does not apply human rights treaties in domestic law, but the situation is easy to understand because even fundamental rights in China's Constitution have yet to be applied directly by Chinese courts. 11. Although Chinese courts have generally remained silent about the direct application of human rights treaties, they have cited treaties in some cases. For example, in 1986 and 1990, the Harbin court applied the Tokyo Covenant on the Prevention of Illegal Hijacking of Aircraft and the Montreal Covenant because Chinese criminal laws have no applicable corresponding provisions. Additionally, similar to the US and other countries, the fact that Chinese courts do not directly apply human rights treaties in general does not mean that there is no human rights protection in Chinese courts because many human rights norms in human rights treaties have been incorporated in Chinese domestic laws.
II.B. Application of human rights treaty bodies' general comments, individual communication's final views, and concluding observations in a domestic court
12. There is no doubt that from the perspective of international law, general comments and concluding observations of human rights treaty bodies are not legally binding instruments. But no one would deny their significance in the interpretation of human rights treaties. The question is whether there is any chance to apply them in domestic courts.
13. Interestingly, in some traditionally dualist countries, such as the United Kingdom, Australia and New Zealand, courts sometimes apply international human 22 CHEN Hanfeng et al., above n.11, 122; LIU, above n.9, 145. 23 CHEN Hangfen et al., above n.11, 119-120. rights standards (e.g. international or regional jurisprudences) that have not been transformed into domestic laws. 24 Though it is fair to say that there is no legal obligation to apply general comments, concluding observations and jurisprudences of human rights treaty bodies at a domestic level, they have been applied in some domestic courts. 14. In China, even the attention paid to international human rights primary documents, such as general comments, concluding observations and international jurisprudences, by Chinese international human rights scholars, who supposedly should be bolder than judges, is insufficient. 25 There is quite a long way to go for Chinese courts and judges to apply the interpretation of human rights treaties from general comments, concluding observations and international jurisprudences.
II.C. China's domestic human rights legislation
15. It is well recognized at both international and domestic levels that there is a big gap between de jure and de facto implementation, or legal implementation and practical implementation, of human rights treaties. In this article, only legal implementation will be discussed.
16. First of all, no matter whether a State is a dualist or monist (including a moderate one), domestic courts normally apply national laws rather than human rights treaties to protect human rights. There are several ways to protect human rights at a domestic level. For instance, the US is not fond of ratifying human rights treaties, but relies more on its own constitutional amendments. 26 The United Kingdom finally passed a Human Rights Act in 1998 to implement the European Convention on Human Rights that was ratified in 1953. 27 And, in Australia, there are two State or territorial level human rights acts, but no Commonwealth human rights bills. Since 1981, however, there has been a national human rights institution act in Australia (i.e. the Human Rights Commission Act 1981 and then the Human Rights and Equal Opportunity Commission Act 1986). 28 17. In China, the primary human rights provisions are in the Constitution. Chapter II provides for equality in law and equal protection before law, freedom of religion, freedom of speech, peaceful assembly and association, and so on. In 2004, Article 33 was amended to declare that "the state respects and safeguards human rights". Despite the fact that China's Constitution also includes duties of citizens, the major shortcoming of rights under the Constitution lies in the non-enforceability in courts of constitutional provisions. Put simply, the rights provisions in the Constitution cannot be applied directly by Chinese courts.
18. To implement international human rights standards in China, we must refer to specific laws and regulations rather than rely on the Constitution. Due to the broad scope of human rights, human rights legislation in China is also distributed in many areas and laws. Some scholars place China's human rights legislation with in criminal justice.
29 But due to the gradual recognition of the importance of economic, social and cultural rights, and the wide acceptance of the indivisibility of civil and political rights on the one hand and the economic, social and cultural rights on the other, the focus on criminal justice might to some extent limit the understanding of human rights protection through legislation in China. 19. Mo divides human rights legislation in China into constitutional law, civil laws, administrative laws, procedure laws and special laws on group rights like minorities. 30 But under this division, all laws and regulations in China would become human rights law because laws always relate to rights and rights relate to human beings if we take human rights as rights of a human being. Defining human rights is not the purpose of this article, but it is certain that human rights are not equal to legal rights although human rights are legal rights. 31 Despite the fact that exhausting the list of all human rights substantive laws would be impossible, this article hereafter tries to put human rights legislation into five categories based on international bills of human rights. 20. The first category is related to criminal justice rights, to which many scholars pay much attention when discussing human rights in China. 32 This refers mainly to China's
Criminal Law (revised in 1999), Criminal Procedure Law (revised in 1996) and Prison Law (1994), among others. In this category, compared with the ICCPR, the key rights are about the right to life (capital punishment, Article 6 of the ICCPR), the right not to be tortured (Article 7), the right of liberty and detainee's rights (Articles 9 and 10) and Autonomy does include some ethnic minority rights, but there is no legal concept of language or religious minority in China's current legal system. Put simply, not all human rights areas are covered by Chinese human rights legislation. More importantly, even for the same right recognized in both treaties and Chinese domestic law, the interpretation and scope of that right can be very different. Article 12 of the CrPL prescribes that no person shall be found guilty without being judged as such by a court according to the law. As scholars and commentators have noticed, however, there are differences between "not guilty without being judged" and "presumption of innocence" because the former does not mean non-self-incrimination and exclusion of illegally gathered evidence, while the presumption of innocence does. 39 Secondly, most legislation with human rights components as listed above does not focus on human rights protection, but has a much broader purpose, which puts human rights legislation in an awkward position. As far as China's Law on Compulsory Education is concerned, it deals with not only the right of education but also an obligation to accept compulsory education. Even fundamental rights in China's Constitution are in the same situation because citizens must bear obligations when they have rights, while the obligator under human rights treaties refers to the State rather than individuals. Thirdly, it is common to incur administrative and criminal responsibilities in the violation of human rights legislation, but not all of them include civil responsibility. For example, the Employment Promotion Law mentions civil, administrative and criminal responsibilities, while the Regulations on the Prohibition of Use of Child Labor do not include civil but mainly administrative and criminal responsibilities. Fourthly, Chinese human rights legislation includes many different levels of legal force, from the Constitution to administrative regulations and local laws, but because there is no judicial review of laws and regulations in China, they are sometimes in conflict and it is hard to apply them uniformly across the country. In the aftermath of the SUN Zhigang case, the Measures for the Sheltering and Send-off of Urban Vagrants and Beggars was abolished and replaced by another set of administrative regulations under social pressure, but its legality was not officially reviewed by a court or any other State organ. 26 . Any proposal to solve the above problems would go far beyond this article's scope. But as Gong argues, a Bill of Rights may be the best way to ensure the implementation of human rights treaties in China. 40 An alternative solution might be a national human rights institution act like Australia's, although Australia is debating the possibility of passing a national human rights bill.
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III. Constitutional litigation and human rights protection 27. As discussed above, there is no provision in China's Constitution regarding the relationship between treaties, including human rights treaties, and domestic law, but it does include a chapter on "fundamental rights and obligations of citizens". However, there has been no meaningful constitutional litigation in China. In 1955, China's highest court, the Supreme People's Court (SPC), issued a reply to the Xinjiang High Court saying that "the PRC's Constitution is not proper to be the legal basis of conviction and punishment in criminal judgment". 42 Although this reply referred only to the inappropriateness of using the Constitution as a legal basis in criminal judgments, it has become the main reason Chinese courts hesitate or refuse to apply the Constitution in all cases-including civil and administrative litigation. In addition, another SPC reply to the Jiangsu Provincial High Court in 1986 listed standardized documents Chinese courts can cite as legal bases when making judgments, omitting the Constitution. 43 Whether these two replies can be considered sufficient reasons to exclude the application of the Constitution is arguable, but the fact is that the Constitution has not been used in Chinese court judgments and it does not mention the judicial review of laws and regulations, although the NPC or NPCSC theoretically could be requested to review constitutional issues in accordance with the Law on Legislation. 44 28. If fundamental rights in China's Constitution have not yet been specified in laws and regulations, or the legislative act itself violates any human right, then it will be difficult to cure such violations of human rights with judicial remedies. Understandably, a judge cannot make decisions without the power to interpret laws, but this does not 40 mean a judge should have the power to interpret constitutional law. Due to the special status of constitutional law, its interpretation is regarded as an important political power, which is the reason why Chief Justice Marshall did not get his desired result in Marbury v. Madison but achieved an essential political win in the long run. Whether the power to interpret constitutional law should be given to the judiciary, therefore, depends on different solutions based on different political traditions.
29. Pursuant to Article 67(1) of China's Constitution, the NPCSC is in charge of constitutional interpretation. Because the NPCSC is part of the NPC, the NPC also has the power to interpret the Constitution. The problem lies in whether such a constitutional provision excludes the possibility of a court interpreting the Constitution. There are two views: first, the Constitution only empowers the NPC and NPCSC to interpret the Constitution, and no court has such power. Because courts cannot interpret the Constitution, courts shall not quote the Constitution as a legal basis in any judgment. Second, there is no prohibition against courts interpreting the Constitution. The reason for this has been well stated in Marbury v. Madison. The court should have the power to interpret the law to perform its function and constitutional law should not be an exception. China basically adopted the former interpretation so that courts cannot apply constitutional provisions. Surely this does not mean there is no way in Chinese law to review constitutional violations. As a matter of fact, as mentioned above in Article 88 of the Law on Legislation, the NPC and NPCSC have the power to abolish laws or regulations that violate the Constitution. It can be said that the legislative branch partially performs the review function for constitutional violations. So far, the NPC and NPCSC have not used their powers to review the constitutionality of laws, although sometimes they have abolished laws that violated the Constitution, such as the above-mentioned Measures for the Sheltering and Send-off of Urban Vagrants and Beggars in the SUN Zhigang case. 45 30. It is also recognized that the current Chinese practice of constitutional review does not imply that China will not establish judicial review of constitutional violations in the future. Mo emphasizes that constitutional litigation is the prerequisite of the judicial remedy of human rights because "common litigation can only solve the problem where concrete administrative actions violate human rights, and only when abstract administrative acts (especially laws promulgated by the legislature) shall comply with human rights protection requirements, can the legal protection of human rights be fully realized." 46 Jiao argues that common litigation can provide remedies to some human rights violations, but cannot solve the problem of legislative violation. 47 It is fair to say that constitutional litigation is not the most common way to protect human rights, but it might often be the last remedy. In accordance with the principle of the "exhausting of rights remedy procedure" under constitutional litigation, only in disputes that regular laws and regulations cannot solve should the Constitution apply, including both concrete and abstract state actions. 48 Since the direct violation of constitutional law is concerned not only with legislative acts, but also, more importantly, with the concrete actions of administrative organs, it is necessary to establish a certain level of judicial review of such violations. At the same time, the entrance of the Constitution into litigation does not mean that any court can have jurisdiction over constitutional litigation. Generally, there are three types of judicial review of constitutional law violations: one is a common law system like the US and Australia; the second is a constitutional court like that in Germany and the third is a constitutional commission like that in France. China has not decided which model to adopt. But as far as human rights are concerned, it may be advisable to establish a human rights court or branch. 49 31. The QI Yuling case in 2001 is regarded as the first constitutional case in China. The SPC held that the Shandong High Court could apply the constitutional provision on the right of education. 50 But, as has been argued, the Constitution should not have direct effect on the relations among individuals, that is to say, the court should not decide whether CHEN Xiaoqi violated QI Yuling's constitutional rights. 51 On the one hand, it is good to see the application of the Constitution in Chinese courts to protect individual rights, but on the other, a better understanding of constitutional litigation and human rights in China still requires more research and development.
IV. Civil litigation and human rights protection
32. Like other civil law countries, China's legal system recognizes three other forms of litigation besides constitutional: civil, criminal and administrative, based on the nature of the remedy. Specifically, if the violator will bear civil responsibility, then the action is termed civil litigation and civil procedures apply. 33. Pursuant to Article 121 of the GPCL, if a State organ or its personnel, while executing its duties, encroaches on the lawful rights and interests of a citizen or legal person and causes damage, then it shall bear civil liability. Applying this article to human rights cases, a State organ or State official could be responsible for the violation of a citizen's human rights under special tort liability (Teshu Qinquan Zeren), which is in contrast to ordinary torts (Yiban Qinquan Zeren) in Chinese legal system in terms of the subject and the object of the tort, the element and the remedy. In addition, this article applies to both State organs and State officials. There is no clear distinction on its application from its wording.
34. Under the GPCL, special torts apply the strict liability principle, while State compensation under the State Compensation Law is an administrative responsibility requiring proof of negligence. On the other hand, the State's civil compensation could be a full-amount equivalent to the damages caused to the person, and the State compensation under administrative liability is statutory so that it may not be a full amount of the damages. But as some scholars have noted, although civil liability would be more favourable to the victim compared with State compensation under the State Compensation Law, the nature of responsibility of State organs for their violation in the process of their duties is a public rather than civil responsibility. 52 59 and what we discuss here regarding human rights litigation is mainly about substantive remedies rather than procedural remedies. 39. Secondly, if we agree that human rights violators are primarily State or government (although in some cases applicable to non-state actors), most civil and criminal cases are not human rights cases, and only those that relate to governmental acts can be seen as such. For example, murder in general is not viewed as a human rights violation case while capital punishment is. But capital punishment is closely related to criminal laws. The abolition of capital punishment is not a criminal litigation issue, but more a criminal justice policy or legislative issue.
40. In China it is regulated that serious violators of human rights should bear criminal responsibilities that fall mainly in Chapter 4 of "Violation of Citizens' Civil and Political Rights" and Chapter 9 of "Crime of Dereliction of Duty" in China's Criminal Law, including illegal detention, torture, obtaining evidence by violence and illegal searching. Take torture as an example. Chinese courts have investigated a large number of torture cases in recent years. According to the data, 4000 cases were filed and investigated from 1979 to 1989, 472 cases and 921 persons in 1990, 407 cases and 831 persons in 1991, 352 cases and 705 persons in 1992, 398 cases and 849 persons in 1993, 409 cases and 828 persons in 1994 and 412 cases and 843 persons in 1995. 60 Someone even proposed to establish a crime titled "crime against human rights". But, as Han argues, such a proposal is not enforceable and should not be supported because, due to the nature of human rights, it is impossible to use the one name system that makes people think litigation cannot solve the problem. On 17 December 2007, the SPC issued Provisions on Withdrawal Issues of Administrative Cases. XI Xiaoming, SPC Vice President, said "this mechanism is a new creation within the legal framework, an effective procedure to settle administrative disputes under new circumstances, and a requirement of realizing 'close the case and finish the disputes' and promoting harmony between the officials and civilians". 65 But whether this new procedure will bring the pressure on applicants by courts and administrative organs remains to be seen. 44. Fourthly, the scope of claimants and defendants should be further adjusted. The requirement of "legal standing" has blocked the possibility of public interest administrative litigation, and whether "organizations authorized by laws and regulations" include public schools, villagers' committees or professional associations also needs to be interpreted broadly.
VII. Conclusion
45. China has ratified most human rights treaties and is seriously considering ratifying the ICCPR. But the direct application of human rights treaties in Chinese courts may not happen, although in some commercial and civil areas treaties could apply directly. China's Constitution lacks provisions on the relationship between treaties and domestic law. At the same time, China has promulgated many domestic laws and regulations to implement international human rights standards.
46. It would be unfortunate that China's Constitution cannot be cited as a legal basis in China's courts. Meanwhile, China has neither any meaningful constitutional litigation nor any specialized human rights court, although there have been some developments recently, such as the QI Yuling case in 2001. In accordance with Article 121 of the GPCL, individuals can sue the State for civil liability to protect their legitimate rights and interests. The nature of this provision was criticized, however, and it has not been used much to protect human rights in practice. As for criminal liability in relation to human rights violations, it is offered through procedural and substantive remedies. Administrative litigation is supposed to be the main channel in Chinese courts to deal with human rights issues, but it is limited in many ways. Firstly, the scope of the admissibility is rather narrow being only "concrete administrative actions" and excluding any "abstract administrative actions", such as administrative regulations. Secondly, the rights covered in administrative litigation mainly fall in the area of personal and property rights. It is believed that no political rights cases have ever been raised or heard in China's courts. Thirdly, the case withdrawal rate is quite high, for instance, 57 per cent in 2003, and the SPC issued a notice at the end of 2007 encouraging claimants to withdraw lawsuits after the accused administrative organs correct their misconduct. To solve a problem is much more difficult than to identify it. Amending the Constitution regarding the relation of treaties to domestic law appears to be a way forward along with adopting a national human rights act.
